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Buyer of real property brought suit against seller for intentional misrepresentation, fraudulent
misrepresentation, breach of contract, and breach of express warranty. The trial court
determined that the buyer’s reliance upon the seller’s representations was reasonable. On
appeal, the seller argues that the evidence does not support the trial court’s decision and that
the trial court erred in excluding expert testimony offered by the seller. Because we have
determined that the trial court erred in excluding the expert testimony in question, we reverse
and remand.
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OPINION
FACTUAL AND PROCEDURAL BACKGROUND!

William B. Akers owned a 716-acre tract of property in Sumner County that included
a four-or-five-acre lake. Robert Goodall, a real estate broker and developer, entered into a
contract with Akers on November 4, 2003, to purchase the property. On November 8, 2003,
Ed Kittrell, a neighbor who helped Akers with the property, told Goodall that the earthen
dam built to create the lake had been “condemned” by the Corps of Engineers. Goodall
requested and received a property disclosure statement from Akers. On the property
disclosure statement, Akers answered “No” to the question, “Have you received notices by
governmental or quasi-governmental agency affecting the Property including but not limited
to road changes, zoning changes, assessments, etc.?” and to questions regarding earth
stability and drainage or flooding problems.

Prior to the closing, Goodall talked to his attorney, Kay Housch, about the information
he had learned from Kittrell. Housch contacted Akers’s attorney, who reassured Housch and
informed her that Akers would put an additional warranty in the contract to address these
concerns. In an amendment to the sale contract, Akers added the following warranty: “[T]o
Seller’s knowledge there have been no problems with the existing dam on the lake on the
Property since same was repaired by Seller and since Seller constructed an enlarged spill way
years ago.”> The amendment was dated February 24, 2004.

The closing occurred on March 2, 2004. Goodall thereafter learned of previous
communications between Akers and state dam safety officials concerning the condition of
the dam.

Prior history of dam safety issues

In April 1982, the Division of Water Resources of the Tennessee Department of
Conservation notified Akers that he was to file a certificate of approval and safety regarding
the dam. This letter referenced an October 1981 safety inspection conducted by the state and
the Army Corps of Engineers, a copy of which had been sent to Akers; according to the

'Our summary of the facts is largely a duplication of the facts set forth in our opinion in the previous
appeal in this case. See Goodall v. Akers, No. M2008-01608-COA-R3-CV, 2009 WL 528784, at *1 (Tenn.
Ct. App. Mar. 3, 2009). The operative facts are not in dispute.

?A few years after purchasing the property in the late 1950's, Akers and his brother had the earthen
dam built to create the lake. Prior to 1970, the dam washed out and was reconstructed with an enlarged
spillway.
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letter, the report outlined “a number of significant safety deficiencies” and recommendations
for correction.

In July 1985, Akers received a letter from the Division of Water Management of the
Tennessee Department of Health & Environment’ (“TDHE”) attaching a recent safety
inspection report and stating that, “[b]ased on the deficiencies found during this inspection,
a Certificate of Approval and Safety cannot be issued at this time.” The dam was classified
as “a small dam with a high potential for downstream hazard.” Among the problems cited
in the letter was the inspector’s finding that the “downstream face of the dam is leaking
significantly over an area near to the top of the dam.” The letter referenced a recent
telephone conversation with Akers in which he was told that the lake should be drained as
soon as possible. Within 30 days of receiving the letter, Akers was to consult an engineer
concerning the condition of the dam. In a reply letter, Akers informed the TDHE that the
level of the lake had been lowered about ten feet and that it was his intention to drain the lake
and leave it drained. In October 1985, the TDHE notified Akers that, “[d]ue to the hazard
category of your dam and to the signs of instability of the structure itself, the dam cannot be
certified for operation even in the drained condition.” Akers was directed to contact an
engineer to assess the dam and propose actions to rehabilitate it. In January 1986, a letter
from the TDHE notified Akers that the lake had been classified as a farm pond and that the
TDHE therefore did not intend to regulate it.

In August 1996, an inspector from the Safe Dams Section of the Division of Water
Supply of the Tennessee Department of Environment and Conservation* (“TDEC”)
performed a farm pond review and sent Akers a report stating that “the dam is not stable” and
suggesting that the lake be drained. Among the problematic conditions cited was seepage
around the outlet pipe. The inspector informed Akers that if he wanted to keep the lake “he
needed to have a licensed engineer evaluate the conditions of the dam and make
recommendations” to Akers. A July 2001 inspection report states that the property was
unchanged; Akers advised the inspector that the public was still not allowed on the property.

Lawsuit

Goodall filed the instant lawsuit against Akers on November 1, 2004, alleging causes
of action for intentional misrepresentation, fraudulent concealment, breach of contract, and

’It appears that the Department of Health & Environment took over the dam inspection
responsibilities previously performed by the Department of Conservation.

*The Tennessee Department of Environment and Conservation took over the dam safety
responsibilities previously performed by the TDHE.
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breach of express warranty. In February 2006, Akers filed a motion for summary judgment.
Goodall filed a motion for partial summary judgment as to liability; he submitted an affidavit
from his attorney in the real estate transaction, Kay Housch. Both parties relied on the
depositions of Akers and Goodall.” The trial court denied Akers’s motion for summary
judgment and granted Goodall’s motion for partial summary judgment as to liability. On
appeal, this court reversed the grant of summary judgment because there was “a genuine
issue of material fact as to whether [Goodall] reasonably relied upon [Akers’]
misrepresentations” concerning the condition of the dam. Goodall,2009 WL 528784, at *1.

Back in the trial court, the parties filed a joint stipulation, which included their
agreement that the only issue remaining for trial was “the reasonableness of Mr. Goodall’s
reliance under the circumstances of Mr. Akers’s alleged representations.” The parties also
stipulated to the qualifications of their respective expert witnesses “to testify as experts to
matters pertaining to their respective fields.”

On April 6, 2010, Goodall filed a motion in limine asking the court to exclude the
expert testimony of Jeff Guild and Albert Buckley. Goodall asserted that Akers intended to
use these expert witnesses to testify “on the issue of whether Mr. Goodall’s reliance in this
case was reasonable” and, he argued, “[t]he determination of reasonable reliance is a legal
conclusion, not an opinion of fact.” At the beginning of the trial on April 9, 2010, the court
heard arguments on and granted the plaintiff’s motion in limine. The defendant made an
offer of proof as to both witnesses.

The plaintiff put on testimony from Kay Housch, the real estate attorney who
represented him during the real estate transaction at issue, and Goodall himself'testified. The
defendant moved for a directed verdict after the plaintiff’s proof; the court denied the motion
and took the case under advisement. In a memorandum opinion entered on June 10, 2010,
the court entered judgment in favor of the plaintiff and detailed its factual findings. The
court entered its order on June 22, 2010, stating: “For the reason set forth in the
Memorandum, the Court finds that the Plaintiff’s reliance on the representations made by the
Defendant was reasonable, that the Plaintiff has carried the burden of proof on the elements
of intentional misrepresentation and should have a judgment against the Defendant.” The
court entered judgment in favor of the plaintiff in the amount of $250,000 plus reasonable
attorney fees.

> A summary of these depositions appears in our previous opinion in this case. See Goodall, 2009
WL 528784, at *2-4.
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On appeal, Akers argues that the trial court erred (1) in holding that it was reasonable
for Goodall to rely on Akers’s representations concerning the earthen dam and (2) in
excluding the testimony of Akers’s expert witnesses.

ANALYSIS

We begin with the evidentiary issue. A trial court’s decisions regarding the admission
or exclusion of evidence are reviewed under an abuse of discretion standard. Brown v.
Crown Equip. Corp., 181 S.W.3d 268, 273 (Tenn. 2005); Mercer v. Vanderbilt Univ., Inc.,
134 S'W.3d 121, 131 (Tenn. 2004). Under this standard, we are required to uphold the trial
court’s ruling “as long as reasonable minds could disagree about its correctness.” Caldwell
v. Hill, 250 S.W.3d 865, 869 (Tenn. Ct. App. 2007). So, “we are not permitted to substitute
our judgment for that of the trial court.” Id.

In its final order, the court included its ruling on the plaintiff’s motion in limine:

Prior to trial the court took oral argument on the Motion in Limine and granted
the motion that the expert witnesses could not give an opinion which is a legal
conclusion and specifically that the reliance of Mr. Goodall on representation
of Mr. Akers was not reasonable. No prohibition was made by the court that
the defendant’s expert witnesses could not testify; they would not be allowed
to give an opinion on the ultimate issue to be decided by the court after
determination of fact.

Akers argues on appeal that the court’s action in excluding the testimony of his two expert
witnesses was erroneous because the court applied an incorrect legal standard in that the
reasonableness of Goodall’s reliance was a factual issue, not a legal issue.

Tenn. R. Evid. 702 provides: “If scientific, technical, or other specialized knowledge
will substantially assist the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert . . . may testify in the form of an opinion or otherwise.”
Pursuant to Tenn. R. Evid. 704, “[t]estimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ultimate issue to be decided by the
trier of fact.” As our Supreme Court has made clear, “expert opinion testimony which
embraces an ultimate issue must be ‘otherwise admissible’ and not objectionable on other
grounds.” State v. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997) (citing Neil P. Cohen, Donald
F. Paine & Sarah Y. Sheppeard, TENNESSEE LAW OF EVIDENCE § 704.3 (2d ed. 1990)).

Justifiable reliance is an essential element of a claim for fraudulent misrepresentation
or fraudulent concealment. See McNeil v. Nofal, 185 S.W.3d 402, 408 (Tenn. Ct. App.
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2005). Whether the plaintiff’s reliance on a representation was reasonable is a question of
fact. City State Bank v. Dean Witter Reynolds, Inc., 948 S.W.2d 729, 737 (Tenn. Ct. App.
1996); see generally Smith v. Sloan, 225 S.W.2d 539, 541 (Tenn. 1949) (determination of
reasonable conduct as question of fact). There are a number of factors relevant to the
determination of whether a plaintiff’s reliance was reasonable:

(1) the plaintiff’s business expertise and sophistication; (2) the existence of a
longstanding business or personal relationship between the parties; (3) the
availability of the relevant information; (4) the existence of a fiduciary
relationship; (5) the concealment of the fraud; (6) the opportunity to discover
the fraud; (7) which party initiated the transaction; and (8) the specificity of the
misrepresentation.

Pitz v. Woodruff, No. M2003-01849-COA-R3-CV, 2004 WL 2951979, at *10 (Tenn. Ct.
App. Dec. 17, 2004); see also Allied Sound, Inc. v. Neely, 58 S.W.3d 119, 122 (Tenn. Ct.
App. 2001).

Since justifiable reliance is a question of fact, the trial court was in error in basing its
exclusion of the defendant’s expert testimony on the premise that this was a question of law.
Moreover, the fact that justifiable reliance is an ultimate issue to be decided is not a basis for
exclusion of expert testimony. Tenn. R. Evid. 704. The trial court gave no other reason for
its exclusion of the evidence at issue. We must, therefore, conclude that the trial court erred
in excluding the expert testimony offered by Akers on the reasonableness of Goodall’s
reliance on Akers’s representations.’

In light of our conclusion regarding the evidentiary issue presented, we have
determined that the trial court’s decision must be reversed and remanded.

6 The dissent is based on three points: that the proposed testimony would not substantially assist the
trier of fact, that the experts were not prohibited from testifying as to other relevant matters, and that the
exclusion of the experts' opinions, if error, was harmless. We would observe that the first point was not
mentioned by the trial court and amounts to mere speculation. The only reason given by the trial court for
the exclusion of the evidence (that the proposed testimony offered a legal conclusion) is erroneous. The
second point, while accurate, does not address the majority's ruling that the experts were improperly
prohibited from testifying as to the reasonableness of Goodall's reliance. The third point is additional
speculation.
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CONCLUSION

The judgment of the trial court is reversed and the matter is remanded for further
proceedings consistent with this opinion. Costs of the appeal are assessed against the
appellee, for which execution may issue if necessary.

ANDY D. BENNETT, JUDGE
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FRANK G. CLEMENT, JR., J., dissenting.

Unlike the majority, I do not believe the trial court abused its discretion by prohibiting
Mr. Akers’ two expert witnesses from giving their opinions on whether Mr. Goodall’s
reliance on Mr. Akers’ representations was reasonable. Furthermore, even if the exclusion
of this testimony was error, I find it to be harmless error. Therefore, I respectfully dissent.

First, I submit it was not error for the trial court to prohibit the experts from giving
their opinions on whether Mr. Goodall’s reliance was reasonable, the ultimate issue in this
case. Expert witnesses are permitted to give opinions on ultimate issues under Tenn. R. Evid.
704, provided however, that the testimony is “otherwise admissible.” Pursuant to Tenn. R.
Evid. 702, expert testimony is admissible only if it will “substantially assist the trier of fact
to understand the evidence or to determine a fact in issue.” See Neil P. Cohen, Sarah Y.
Sheppeard & Donald F. Paine, Tennessee Law of Evidence, § 7.04[3](c) (5th ed. 2005). I
submit the trial court was just as qualified as the expert witnesses to draw a conclusion
concerning whether Mr. Goodall’s reliance on Mr. Akers’ representations was reasonable
based on the facts of this case.! The conclusions to be drawn from the relevant facts,
including Mr. Goodall’s level of sophistication in business matters and real estate
transactions, the nature of his relationship with Mr. Akers, simply did not require explanation
by the two expert witnesses at issue, an attorney and a real estate developer.

"The Advisory Committee’s Note to Fed. R. Evid. 704, a rule virtually identical to Tenn. R. Evid.
704, states: “The abolition of the ultimate issue rule does not lower the bar so as to admit all opinions. Under
Rules 701 and 702, opinions must be helpful to the trier of fact . .. .”



Therefore, the expert opinions were appropriately excluded because they failed to
satisfy “the substantial assistance rule” of Tenn. R. Evid. 702, and the trial court did not
abuse its discretion by prohibiting Mr. Akers’ two expert witnesses from testifying regarding
this particular issue.

Second, it is critical to note that the trial court did not prohibit the experts from
testifying altogether; rather, Mr. Akers chose not to have the experts testify as to other
matters which may have been relevant. Pursuant to Tenn. R. App. P. 36, his failure to do so
should bar him from receiving the relief he now seeks before this court.” As Tenn. R. App.
P. 36 provides, this court:

[SThall grant the relief on the law and facts to which the party is entitled or the
proceeding otherwise requires and may grant any relief, including the giving
of any judgment and making of any order; provided, however, relief may not
be granted in contravention of the province of the trier of fact. Nothing in this
rule shall be construed as requiring relief be granted to a party responsible for
an error or who failed to take whatever action was reasonably available to
prevent or nullify the harmful effect of an error.

In the June 10,2010 Memorandum regarding its ruling on the testimony at issue, the
trial court specifically provided that, “[n]Jo prohibition was made by the court that the
defendant’s expert witnesses could not testify; they would not be allowed to give an
opinion on the ultimate issue to be decided by the court after determination of fact.”
(Emphasis added).

As the trial court clearly stated, Mr. Akers’ experts could have testified, for example,
about how the facts of this case compared with industry customs and practices concerning
the purchase and sale of real property similarly situated, or the availability of information
about the dam and any opportunities Mr. Goodall may have had to discover Mr. Akers’
alleged fraud. These matters could have been discussed by the experts without the need to
opine on the ultimate issue of reasonable reliance. With that additional testimony, the trial
court could have reached its own conclusion concerning whether Mr. Goodall’s reliance was
reasonable.

By failing to introduce the testimony of his expert witnesses to the extent permitted
by the trial court, Mr. Akers failed to take the “action reasonably available to prevent or

?Admittedly, the defendant made an offer of proof by proposing to introduce their discovery
depositions; which the trial court properly rejected as the majority found.
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nullify the harmful effect” of the error he has alleged; thus, I submit Mr. Akers is not entitled
to relief under Tenn. R. App. P. 36.

Third, even ifthe trial court’s exclusion of the experts’ opinions regarding the ultimate
issue of reasonable reliance was error, it is my belief that such an error would be harmless.
Our Supreme Court addressed the issue of harmless error at length in Blackburn v. Murphy,
737 S.W.2d 529 (Tenn.1987):

Under Rule 36(b), T.R.A.P., an error does not of itself necessarily require
reversal; a judgment “shall not be set aside unless, considering the whole
record, error involving a substantial right more probably than not affected the
judgment or would result in prejudice to the judicial process.” In a recent
criminal case, this Court was called upon to decide whether an error was
harmless or prejudicial. We stated that

“[a]n error is harmless or prejudicial depending on the extent to
which the proof in the record exceeds the standard necessary to
sustain a jury decision. . . . Thus, the more convincing the
evidence, the less prejudicial the error.”

Statev. Bobo,727 S.W.2d 945,955-956 (Tenn.1987). See also Painterv. Toyo
Kogyo of Japan, 682 S.W.2d 944, 949 (Tenn.App.1984). In Berke v.
Chattanooga Bar Association, 58 Tenn.App. 636, 654,436 S.W.2d 296, 304
(1968), the Court of Appeals stated that “[t]he admission of improper evidence
of a fact in issue is harmless where the verdict or judgment is supported by
sufficient competent evidence . . . or where the fact is undisputed.” (Citations
omitted) Some version of the principle of harmless error has long been applied
by Tennessee courts and our courts have applied it to analogous circumstances
to those found in this case. See, e.g., Austin v. City of Memphis, 684 S.W.2d
624, 631 (Tenn.App.1984); James v. Ross, 51 Tenn App. 413, 422, 369
S.W.2d 1,5 (1962); Cook v. Blytheville Canning Co.,210 Tenn. 414,420,359
S.W.2d 828, 831 (1961); Union Railway Co. v. Hunton, supra, 114 Tenn. at
631, 88 S.W. at 188; Cumberland Telegraph & Telephone Co. v. Dooley,
supra, 110 Tenn. at 112, 72 S.W. at 459. The soundness of the reasoning of
this Court in Maddin v. Head, 69 Tenn. 664, 670 (1878), has not been eroded
during the ensuing 109 years, especially as it is applicable to a case in these
circumstances:

“Where the error is such as to deprive the party of that fair
impartial trial which the law guarantees, then we have no
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discretion; but if perfectly strict law and literal accuracy be in all
cases required, then comparatively few judgments could stand,
and delay and expense would in great measure defeat the ends
of justice. Strong presumption in favor of the correctness of
judgments below should prevail in this court.”

Id. at 534.

I submit the trial court’s exclusion of the expert testimony at issue was harmless error
(if error at all) because, as this court determined in the first appeal of this case, Mr. Akers’
defense of unreasonable reliance was based, in part, upon the contention that “Goodall’s
experience in the business of real estate development, his knowledge of possible problems
with the dam, and his failure to further investigate made his reliance on Mr. Akers’
representations concerning the condition of the dam unreasonable.” Goodall v. Akers, No.
M2008-01608-COA-R3-CV, 2009 WL 528784, at *6 (Tenn. Ct. App. March 3, 2009). As
this court stated in that opinion:

In determining the reasonableness of a plaintiff’s reliance, a number of factors
should be considered:

(1) the plaintiff's business expertise and sophistication; (2) the
existence of a longstanding business or personal relationship
between the parties; (3) the availability of the relevant
information; (4) the existence of a fiduciary relationship; (5) the
concealment of the fraud; (6) the opportunity to discover the
fraud; (7) which party initiated the transaction; and (8) the
specificity of the misrepresentation.

Pitz v. Woodruff, M2003-01849-COA-R3-CV, 2004 WL 2951979, *10
(Tenn.Ct.App. Dec. 17,2004); see also Allied Sound, Inc. v. Neely, 58 S.W.3d
119, 122 (Tenn. Ct. App. 2001). Akers focuses his argument on the first,
third, and sixth factors — Goodall’s business experience, the availability
of information about the dam, and the opportunity to discover the alleged
fraud. Akers argues that Goodall’s experience in the business of real
estate development, his knowledge of possible problems with the dam, and
his failure to further investigate made his reliance on Akers'
representations concerning the condition of the dam unreasonable.

Id. (emphasis added).



Although testimony regarding industry customs and practices, “the availability of
information about the dam, and the opportunity to discover the alleged fraud” from Mr.
Akers’ experts was not prohibited from being introduced, and could possibly have aided the
trial court in deciding whether Mr. Goodall’s reliance was reasonable, Mr. Akers chose not
to present this proof. As for the conclusion to be drawn from the facts that were presented
by the parties, as discussed, the trial court was capable of determining whether Mr. Goodall’s
reliance was reasonable without an expert’s opinion; thus, the exclusion of testimony on that
single issue cannot properly be considered an “error involving a substantial right [which]
more probably than not affected the judgment or would result in prejudice to the judicial
process.” Tenn. R. App. P.36(b); Blackburn,737 S.W.2d at 534. Therefore, I submit the trial
court’s decision to prohibit the expert witnesses from opining as to the ultimate issue, if
error, was harmless error.

Considering the record as a whole, the fact that the trial court did not exclude Mr.
Akers’ experts’ testimony entirely but only as to the ultimate issue of reasonable reliance, and
that Mr. Akers failed to introduce the testimony of his expert witnesses concerning industry
customs and practices or “the availability of information about the dam, and the opportunity
to discover the alleged fraud,” I have no difficulty concluding that ample convincing
evidence exists to affirm the trial court’s finding that Mr. Goodall’s reliance upon Mr. Akers’
material misrepresentations was reasonable as a matter of fact and as a matter of law.

Accordingly, for the reasons stated above, I would affirm the trial court.

FRANK G. CLEMENT, JR., JUDGE



